
Mark Ryan Thiessen
The Thiessen Law Firm

733 E. 12 ½ Street

Houston, Texas  77008

mark@thetexastrialattorney.com

Cell: (832) 654-3058

10 EASY TIPS FOR 

WINNING DWI TRIALS

mailto:mark@thetexastrialattorney.com


1. JOIN THEIR TRIBE

1. Make You a Promise

2. Tell You About Me



2. PRESUMPTION OF INNOCENCE

 Innocent Unless Proven Guilty

 1-----→ 10

 ONLY ONE PRESUMPTION

 Compass takes you Home



3. BEYOND A REASONABLE DOUBT

 NCDD Stair Chart

 Beyond

 A

 Reasonable

 Doubt

 Presumption of Innocence



NO EVIDENCE

REASONABLE 

SUSPICION

PROBABLE CAUSE

PREPONDERANCE

BEYOND A REASONABLE DOUBT

CLEAR AND CONVINCING

SCINTILLA

BURDENS 

OF 

PROOF



BEYOND A REASONABLE DOUBT

A Reasonable 
Doubt

NO EVIDENCE

REASONABLE 

SUSPICION

PROBABLE CAUSE

PREPONDERANCE

CLEAR AND CONVINCING

SCINTILLA

BURDENS 

OF PROOF



4. JURY SERVICE



BE PROUD 

OF 

YOUR VERDICT



5. EDUCATE ABOUT SFSTs
 Officer Training

 40 hour course, 

 Graded at end, 

 Credit for Correct Answers

 HGN

 Trained by Fellow Police Officers

 Highly Technical, 

 88 Types, 

 Doesn’t Measure Mental or Physical

 No Definition of How Far or How Many Jerk

 HGN Demo



TRE 803(18) Learned Treatise
 EXCEPTIONS TO HEARSAY:

 (18) Statements in Learned Treatises, Periodicals, or Pamphlets. A 

statement contained in a treatise, periodical, or pamphlet if:

(A) the statement is called to the attention of an expert witness on 

cross-examination or relied on by the expert on direct examination; and

(B) the publication is established as a reliable authority by 

the expert’s admission or testimony, by another expert’s testimony, 

or by judicial notice.

 If admitted, the statement may be read into evidence but not 

received as an exhibit.



I’M NOT HERE 

TO BUST YOUR 

CHOPS



HGN
 Training: Ophtalmologist, Optometrist, Lens Crafters, 

Anyone in A White Lab Coat

 88 Different Types of Nystagmus

 Bruns, latent, pendular, vestibulo ocular, spasmus, or rebound

 Wet Lab only showed HGN

 Optokinetic, rotational, post rotational, caloric, positional

 Variety of Reasons



HGN
 How far do the eyes have to jerk?  ( __mm)

 How many times do they have to jerk? (__x)

 No Definition of Jerks

 Does NOT Measure Mental or Physical Faculties

 Not a divided attention test

 Brain nor eye muscles can control

 DA black and white video shows 4 clues on sober eyes



HGN
 How can I tell you they didn’t jerk?

 TRUST ME

 4/6 indicates impairment

 6/6 = 100% of the clues

 12-15” from face/ 12-15” from your eye/ dark/ mm of 

jerking

 Never said clues on video (Layton v. State)

 Wrote the clues after arrest, tow, station, sample

 Didn’t Arrest Him/Her



WAT
 8 CLUES:

 1. Can’t Maintain Balance; 

 2. Starts too Soon; 

 3. Steps Off Line; 

 4. Misses Heel to Toe; 

 5. Raises Arms; 

 6. Stops While Walking; 

 7. Incorrect Number of Steps; 

 8. Improper Turn.



WAT
 18 Unique Instructions:

 1. Place your feet on a line, 

 2. In a heel-to-toe manner, 

 3. Left foot behind right foot, 

 4. With arms at sides and give a demonstration.  Tell subject 

 5. Not to begin until instructed to so do and asks if subject understands. Tell subject to take 

 6. Nine, 

 7. Heel-to-toe steps, 

 8. On the line and demonstrates.  Explain and demonstrate the turning procedure: 

 9. Lead foot planted, 

 10. Take a series of small steps, 

 11. To the left direction.  Tell the subject to 

 12. Return on the line, 

 13. Taking nine, 

 14. Heel-to-toe steps.  

 15. Count out loud.

 16. Look at feet while walking. 

 17. Not raise arms from their sides. And 

 18. Do not stop once they have started.  Do they understand?



WAT
 18 Instructions

 1 Demo

 0 Practice

 0 Clues Told

 0 Credit Given

 Age, Weight, Leg, Back and Neck May Affect
How do you take it into consideration?

 2 = Impairment

 Normal or Abnormal?



WAT
 Define the Clues:

 1. Can’t Maintain Balance; 

 2. Starts too Soon; 

 3. Steps Off Line; (How far?)

 4. Misses Heel to Toe; (how far? Show me…)

 5. Raises Arms; (How far?)

 6. Stops While Walking; (How long?)

 7. Incorrect Number of Steps; (why 9?)

 8. Improper Turn. (3 ways)



I’M NOT HERE 

TO BUST YOUR 

CHOPS



WAT
 Not that Anyone Would Try These…

 0 or a 1 to go home

Or do they?

 Didn’t get all 8

 Didn’t arrest after this test



OLS
 4 CLUES: 

 1. Sways, 

 2. Hops, 

 3. Drops, and 

 4. Raises Arms. 

 30 SECONDS



OLS
 12 Unique Instructions: 

 1. Stand straight, 

 2. Place feet together, 

 3. Hold arms at sides. 

 4. Tell subject not to begin until instructed to do so and if they understand. 

 5. Raise one leg, either leg, 

 6. Approximately 6 inches from the ground, 

 7. Keeping the raised foot parallel to the ground and give a demonstration.  
Tell subject 

 8. Keep both legs straight and 

 9. Look at the elevated foot.  

 10. Count out loud, in the following manner: 

 11. One thousand and one, one thousand and two, one thousand and three, 

 12. Until told to stop. 



OLS
 12 Instructions

 1 Demo

 0 Practice

 0 Clues Told

 0 Credit Given

 Age, Weight, Leg, Back and Neck May Affect
How do you take it into consideration?

 2 = Impairment

 Normal or Abnormal?



OLS
 DEFINE THE CLUES: 

 1. Sways, (How far?  __”)

 2. Hops, 

 3. Drops, and 

 4. Raises Arms. (How far?  Just one arm?)



I’M NOT HERE 

TO BUST YOUR 

CHOPS



OLS
 Not that Anyone Would Try These…

 0 or a 1 to go home

Or do they?

 Didn’t get all 4

 Finally Arrested



HGN
 Come Back Around

 Or…Save Until Closing

 3/8, 2/4 but 6/6???

 Trust you…



6. BREATH TEST– 15 Min. Violation

 15 Minutes – Line of Sight

 DPS – 21 Minute Video

 Colorado – in the presence of the Machine



6. BREATH TEST– 9000

How is this 

possible??





TRIAL STATISTICS
 “There is a joke among lawyers about the difference between 

jury trials in England and the United States: in England, the 

trial starts once the jury selection ends; in America, the trial 

is already over.” - https://www.nytimes.com/1994/11/29/science/study-finds-jurors-often-hear-

evidence-with-closed-minds.html

 “About 80-90 percent of jurors make up their minds about 

how they are going to vote at the conclusion of opening 

statements.” 
- Opening Statement: Setting the Tone for Trial (2019). Advocate Magazine. 

https://www.advocatemagazine.com/article/2019-january/opening-statement-setting-the-tone-for-trial









TRIAL STATISTICS
 “These jurors decide on a version of events based on a 

preliminary story they find convincing, often at the time of 

the opening arguments, which then colors their 

interpretation of the evidence so much that they seize on 

whatever fits their verdict and discount the rest.” - NYT 





7.  RETROGRADE
 Ask the analyst or State before

 Veliz v. State, 474 S.W.3d 354 (Tex. App.—Houston [14th] 2015). 
(Roe and Grecco)

 2 beers/ .081 Blood / Time of Stop / Blood Draw 3.5 hours later

 NO first, last, or food

 Mata / failed to prove reliability by C&C

 Absorbing AT TIME OF DRIVING?













WAS MR. SMITH 

INTOXICATED AT THE 

TIME OF DRIVING?

“I DON’T KNOW”  -Aubel

↑ ↓ ↔ % ?



RETROGRADE EXTRAPOLATION
FACTS

1st DRINK

ATE

LAST DRINK

STOP TIME

BLOOD DRAW

STATE SAYS

5pm / 0.000 / Beer

8pm     Chicken

12am /        /6th Beer

1237am /      

230am /  0.187

STATE SAYS ↑

5pm / 0.000 / Beer

8pm     Chicken

= 18+ Beers

12am /        /6th Beer

230am  / 0.227

= 11 beers in system 

at time of draw  

430am  / 0.187

STEPHEN SAYS ↓

5pm / 0.000 / Beer

8pm   Chicken

12am/ 6th Beer = 0-.02

230am  /  0.000

430am  /  0.187



WHAT DOES HE LOOK LIKE ON 

THE VIDEO??

DOES HE LOOK LIKE A 0.227 OR 

A  0.000??



8. DISCONNECT DEFENSE

 High Blood Test (0.15 and higher)

+

 Good Video Performance

=

 Indisputable Conflict

 Alleged blood alcohol science 

 Common sense theme of believing what you see.

 e.g. a DISCONNECT



DISCONNECT In A Nutshell
 Systematically weaved reasonable doubt through every aspect of 

intoxication

 Indisputable Conflict = Reasonable Doubt
 Innocent Man, Insufficient Evidence, Indisputable Conflict

 Use Demonstrations

 Green, Green, Red

 Hypothetical Machine

 Pictures with ridiculous stats

 DISCONNECT: good video, no loss of mental or physical 
faculties, never urinated, all about the ridiculously high number, 
either the machine defies science or there is a problem

 Constitutional Duty to Find Defendant NOT GUILTY



9. PICTURES OF DEATH

 Who would be bothered by seeing pictures of 

serious bodily injury?

 STIPULATE TO SERIOUS BODILY INJURY

 Now, what is the purpose of the pictures of 

injuries?



10. MIRANDA

 “They never read me my Miranda rights…”

 And then you Mirandized my client?

 Closing: They EVER even Mirandized him!



11. (PUNISHMENT)
 1.  Not Intent/ No Malice/ Not a Bad Guy

 2.  Live in a Glass House

 3.  We Go Home – He is 100% Going to Jail

 4.  Prison/ Cage/ Animals   - Rehab
 “Prison is for people you are SCARED of; 
Probation is for people you are ANGRY with.”

 5.  Worst Nightmare





BE A FIGHTER!


