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10 EASY TIPS FOR
WINNING DWI TRIALS

Mark Ryan Thiessen

The Thiessen Law Firm
733 E. 12 V5 Street
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1. JOIN THEIR TRIBE

Make You a Promise
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2. PRESUMPTION OF INNOCENCE

Innocent Unless Proven Guilty

ONLY ONE PRESUMPTION

COIIIP&SS takes y011 Home
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3. BEYOND A REASONABLE DOUBT

NCDD Stair Chart

LEVELS

OF PROOF
Beyond N s
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-
Doubt [ .
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N

Presumption of Innocence




BEYOND A REASONABLE DOUBT Q :

CLEAR AND CONVINCING

PREPONDERANCE -}

PROBABLE CAUSE 4

REASONABLE ~ wdp = NOT
SUSPICION BUILYY &
SCINTILLA emp m(h |
| GUILTY }
NEUSSRBMCE i “SeE




BEYOND A REASONABLE DO

A Reasonable N
Doubt N

__________

_______________

PROBABLE CAUSE -

REASONABLE  emp = HUI
SUSPICION  GUILTY

SCINTILLA == NOi-

NO EVIDENCE = R A



4. JURY SERVICE

.
-
|.'.. |
2
’ -~ -
R - 3
™ (\Hl.
~
’\14 .... »
( -
-
. .

!
0".:.2 ! -
[y B —. i
" vt.?’ z’
bl |




BE PROUD
OF
YOUR VERDICT
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5. EDUCATE ABOUT SFSTs

Officer Training
40 hour course,

Graded at end,

Credit for Correct Answers

HGN
Trained by Fellow Police Officers
Highly Technical,
88 Types,
Doesn’t Measure Mental or Physical

No Definition of How Far or How Many Jerk
HGN Demo




TRE 803(18) Learned Treatise

EXCEPTIONSTO HEARSAY:

(18) Statements in Learned Treatises, Periodicals, or Pamphlets. A

statement contained in a treatise, periodical, or pamphlet if:

(A) the statement is called to the attention of an expert witness on

cross-examination or relied on by the expert on direct examination; and

(B) the publication is established as a reliable authority by
the expert’s admission or testimony, by another expert’s testimony,

or by judicial notice.

It admitted, the statement may be read into evidence but not

received as an exhibit.




I’'M NOT HERE
TO BUST YOUR
CHOPS




HGN

Training: Ophtalmologist, Optometrist, Lens Crafters,
Anyone in A White Lab Coat

88 Different Types of Nystagmus

Bruns, latent, pendular, vestibulo ocular, spasmus, or rebound

Wet Lab only showed HGIN

Optokinetic, rotational, post rotational, caloric, positional

Variety of Reasons




HGN

How far do the eyes have to jerk? ( _mm)

How many times do they have to jerk? (__x)

No Detfinition of Jerks

Does NOT Measure Mental or Physical Faculties
Not a divided attention test
Brain nor eye muscles can control

DA black and white video shows 4 clues on sober eyes




HGN

How can I tell you they didn’t jerk?

TRUST ME

4/6 indicates impairment

6/6 = 100% of the clues

12-15” from face/ 12-15” from your eye/ dark/ mm of
jerking

Never said clues on video (Layton v. State)

Wrote the clues after arrest, tow, station, sample

Didn’t Arrest Him/Her




WAT

. Can’t Maintain Balance;
. Starts too Soon;

. Steps Off Line;

. Misses Heel to Toe;

. Raises Arms;

. Stops While Walking;

. Incorrect Number of Steps;

co ~J O Vi P W N =

. Improper Turn.




18 Unique Instructions:
1. Place your feet on a line,
2. In a heel-to-toe manner,
3. Left foot behind right foot,
4. With arms at sides and give a demonstration. Tell subject
5. Not to begin until instructed to so do and asks if subject understands. Tell subject to take
6. Nine,
7. Heel-to-toe steps,
8. On the line and demonstrates. Explain and demonstrate the turning procedure:
9. Lead foot planted,
10. Take a series of small steps,
11.To the left direction. Tell the subject to
12. Return on the line,
13. Taking nine,
14. Heel-to-toe steps.
15. Count out loud.
16. Look at feet while walking.
17. Not raise arms from their sides. And

18. Do not stop once they have started. Do they understand?




WAT

18 Instructions
1 Demo

O Practice

0 CluesTold
0 Credit Given
Age, Weight, Leg, Back and Neck May Affect

How do you take it into consideration?
) = Impairment

Normal or Abnormal?




WAT

Detfine the Clues:

. Can’t Maintain Balance;

. Starts too Soon;

. Steps Oft Line; (How far?)

. Misses Heel toToe; (how tar? Show me...)

1
2
3
4
5. Raises Arms; (How far?)
6
7
8

. Stops While Walking; (How long?)
. Incorrect Number of Steps; (why 97)
. Improper Turn. (3 ways)




I’'M NOT HERE
TO BUST YOUR
CHOPS




WAT

Not that Anyone Would Try These. ..

Ooral togo home
Or do they?

Didn’t get all 8

Didn’t arrest after this test




OLS

* 4 CLUES:

® 1. Sways,
® 2. Hops,
* 3. Drops, and

¢ 4. Raises Arms.




12 Unique Instructions:
1. Stand straight,
2. Place feet together,
3. Hold arms at sides.
4. Tell subject not to begin until instructed to do so and if they understand.
5. Raise one leg, either leg,
6. Approximately 6 inches from the ground,

7. Keeping the raised foot parallel to the ground and give a demonstration.

Tell subject

8. Keep both legs straight and

9. Look at the elevated foot.

10. Count out loud, in the following manner:

11. One thousand and one, one thousand and two, one thousand and three,
12. Until told to stop.




OLS

12 Instructions
1 Demo

O Practice

0 CluesTold
0 Credit Given
Age, Weight, Leg, Back and Neck May Affect

How do you take it into consideration?
) = Impairment

Normal or Abnormal?




OLS

DEFINETHE CLUES:

1. Sways, (How far? __”)
2. Hops,
3. Drops, and

4. Raises Arms. (How far? Just one arm?)




I’'M NOT HERE
TO BUST YOUR
CHOPS




OLS

Not that Anyone Would Try These. ..

Ooral togo home
Or do they?

Didn’t get all 4

Finally Arrested




HGN

®* Come Back Around

® Or...Save Until Closing

©3/8.2/4but 6/622?




4 N
6. BREATH TEST- 15 Min. Violation

® 15 Minutes — Line of Sight

* DPS — 21 Minute Video

© Colorado — in the presence of the Machine




6. BREATH TEST- 9000

How is this
possible??




It's not your fault. .",‘\

e



TRIAL STATISTICS

“There is a joke among lawyers about the difference between
jury trials in England and the United States: in England, the
trial starts once the jury selection ends; in America, the trial

o »
1S alre ady over., - https://www.nytimes.com/1994/11/29/science/study-finds-jurors-often-hear-

evidence-with-closed-minds.html

“About 80-90 percent of jurors make up their minds about

how they are going to vote at the conclusion of opening
statements.”

- Opening Statement: Setting the Tone for Trial (2019). Advocate Magazine.

https:/ /www. advocatemagazine.com/ article/2019-january/ opening—statement-setting—the-tone-for-trial




Calibration Varification aora
11/G6/2016 1.03.44 AM 18907000544 Dwi i}
Callbration Verificabion 0.078
SUBJECT RESULT 0014
SUBJECT RESULT 0.007
Callbration Verification o077
/52016 15355AM 1007000545 WA 0
Catibration Verification 0.079
SUBJECT RESULT 0.000
SUBJECT RESULT 0.000
Calibration Verification 0.077
TI/S2016 24542 AM 1807000546 ] No 02 Agreement
Calibration Verification 0.077
SUBJECT RESULT o5
SUBJECT RESULT |‘ ki 0.213 \
11502016 3:50:43 AM 1907000547 O Mo mement
Calibration Verification % 0078
SUBJECT RESULT 0183
SUBJECT RESULT @
11452016 4:09:35 AM 1307000548 DWI 0
Calibration Verification 0.07e
SUBJECT RESULT 0187
SUBJECT RESULT 'E.‘i_Tl
Calibration Verification o.arr
TS2UEBA2I0AM 1907000548 DWI 0
Calibration Verification 0.07%
SUBJECT RESULT 013
SUBJECT RESULT 0.123
Calibration Venfication a.0re
TUER016 120119 AM 1907000550 DWI [}
Calibration Verification o7y
SUBJECT RESULT 0178
SUBJECT RESULT 0178
Calibration Verification 0078
1UB2016 1245:32 AM 1007000551  OWI [}
Calibration Verfication o.o7e
SUBJECT RESULT 0116
SUBJECT RESULT 0106
Calibration Verification o.arr
11/6/2016 1:20:10 AM 1907000552 DWI 0

Report Date:  Wednesday, March 29, 2017

Page 22725




TEXAS FORENSIC BREATH ALCOHOL ANALYTICAL REPORT TEXAS FORENSIC BREATH ALCOHOL ANALYTICAL REPORT

. Report Number: 1907000547 Date: 11/05/2016
Report Number: 1907000546 Date: 11/05/2016 Analytical Instrument: Intoxilyzer 9000 Location: CEN B_HOUSTON
A.r'lalvtlcal Instrument: Intoxlrvzer 000 Locatk_m: CEN B HOUSTON Serial Number: 90-001907 Technical SUPEMS’DI' Area: 003
Serial Number: 80-001907 Technical Supervisor Area: 003 A
Subject Name: PINEDA-MEJIA, ABEL JUNIOR
Subject Name: PINEDA-MEJIA, ABEL JUNIOR

Date of Birth: 09/02/1994
Date of Birth: 09/02/1994

INCOMPLETE TEST:
INCOMPLETE TEST: NO 0.020 AGREEMENT
NO 0.020 AGREEMENT Test stopped by instrument. The subject's breath results differed by more
Test stopped by Instrument. The subject's breath results differed by more than 0,020 g/210L of each other,
than 0.020 g/210L of each other,
Sequence of Analysis

Se nce of Analysia Operational System Check oK 03:59 CDT
ayance of Aalials Air Blank 0.000 04:00 €OT
g CUAL{R{SEEN Check T ono L = parol o Cal Verification 0.079  04:00 COT
gal/verizication 0.077  03:52 cor Mc ek 01000 © 0401 cor
Solution Temp. 34.01%C SUBJECT RESULT 1 0.193*  04:02 CDT
Adr Blank 0.000 03:53 CDT Air Blank 0.000 04:03 coT
::M:m :ssu:.-r 1 0.239%  03:53 CDT Air Blank 0.000 04:05 CDT
i Bmk g*ggg ggfg; 55 SUBJECT RESULT 2 0.163*  04:06 COT

. : Rir Blank 0.000 04:07 CDT
SUBJECT RESULT 2 0.213*  03:57 cpn T EXAS FORENSIC BREATH ALCOHOL ANALYTICAL REPORT Ofeimtioatl Ghstem Chell s se oy &or
Alr m:ak : 0.000 03:57 £D1

t -
RemELNal Eystem Chack = 03:58 €01 Report Number: 1907000548 Date: 11/05/2016 o 6020 Skl
: Analytical Instrument: Intoxilyzer 9000 Location: CEN B_HOUSTON
NO 0.020 AGREEMENT Serial Number: 90-001907 Technical Supervisor Area: 003
Subject Name: PINEDA-MEJIA, ABEL JUNIOR

Date of Birth: 09/02/1994 ﬁ
ﬂ Operator Signature:
Operator Signature: Subject Result 1: 0.187 g/210 L Fifteen minute waiting period completed - YES

Fifteen minute waiting period completed - YES Subject Result2: 0.172 g/210 L Operator Name: NIETO, ALBJ
Operator Name: NIETO, ALEJANDRO

Certificate Number: 26661

N . Sequence of Analysis

Certificate Number: 26661 Cperaticnal System Check oK 04:09 cor
Air Blank 0.000 04:10 CDT
Cal Verification 0.078 04:10 CDT
Solution Temp. 349.01°C
Air Blank 0.000 04:11 cDT
SUBJECT RESULT 1 0.187 04:12 cpr
Air Blank 0.000 04:13 Cor
Air Blank 0.000 04:15 cDT
SUBJECT RESULT 2 0.172 04:16 cDT
Air Blank 0.000 04:17 cDT
Cal Verification 0.077 04:17 cpr
Solution Temp. 34.01°C
Air Blank 0.000 04:18 coT
Operational System Check oK 04:18 CDT

Test Complete 11/05/2016

Operator Signature: %’

Fifteen minute waiting period completed - YES
Operater Name: NIETQ, ALEJANDRO

L AR AL BB W o o o T



TEXAS FORENSIC BREATH ALCOHOL ANALYTICAL REPORT  TEXAS FORENSIC BREATH ALCOHOL ANALYTICAL REPORT

Report Number: 1907000598 Date: 11/20/2016
Report Number: Date: 2 : ; . . =
Anclys ”J o rnlga??r?ui?g;ar 0000 Lacations £20/ A Analytical Instrument: Intoxilyzer 9000 Location: CEN B HOUSTON
ca strument: tox Serial Number: 90-001907 Technica SUPEMSUI' Area; 003

Serial Number: 90-001507 Technical Supervisor Area: 003

Subject Name: PEREZ, ARIEXIS MICHAEL Subject Name: PEREZ, ARIEXIS MICHAEL

) Date of Birth: 02/27/1991
Date of Birth: 02/27/1991
Subject Result 1: 0.146 g/210 L
INCOMPLETE TEST: UNACCEPTABLE SAMPLE i it 2: g
Test stopped by instrument. The subject defivered an unacceptable breath Subject Result 2: 0.131 g/210 L
sample.
Sequence of Analysis
Sequence of Analysis 1 15 Chack OK 35 CST
Operational System Check oK 03:28 csT Lol Systam Chac 0 03138 con
Air, Blank 0.000 03128 CST Cal Verification 0.078 03:36 CST
Cal verification 0.075 03:29 C8T Solution Temp. 14.01°¢
Solution Temp. 34.01%c Alr Blank 0.000 03:37 CsT
Air Blank 0.000 03:30 CsT SUBJECT RESULT 1 0.146 03:37 C3T
SUBJECT RESULT 1 0.161* 03:31 CST I e 0.000 03138 Cas
Alr Blank 0.000 03:32 CsT N :
Alr Blank 0.000 03:40 ST
Operational System Check Or 03:32 CsT SUBJECT EESULT 2 0.131 03:40 CST
Air Blank 0.000 03:41 CST
*UMACCEPTABLE SAMPLE Cal Verification 0.078 03:41 CST
Solution Temp. 34.00°cC
Air Blank 0.000 03:42 C5T
Operational System Check oK 03:42 C8T
Test Complete 11/20/2016

A7
Operator Signature: /%Z::b Operator Signature: éz—

. ., Fifteen minute waiting period completed - YES
Fifteen minute waiting period completed - YES d
Operator Name: DOWLEARN, TONY Operator Name: DOWLEARN, TONY

Certificate Number: 25602 Certificate Number; 25602




TRIAL STATISTICS

“These jurors decide on a version of events based on a
preliminary story they find convincing, often at the time of
the opening arguments, which then colors their
interpretation of the evidence so much that they seize on
whatever fits their verdict and discount the rest.” - NYT




N
Ve

[t's not y‘fault

[t's not your fault

A

[t's not your fault [t's not your fault




7. RETROGRADE

Ask the analyst or State before

Veliz v. State, 474 S.W.3d 354 (Tex. App.—Houston [14th] 2015).

(Roe and Grecco)

2 beers/ .081 Blood / Time of Stop / Blood Draw 3.5 hours later
NO first, last, or food
Mata / tailed to prove reliability by C&C

Absorbing ATTIME OF DRIVING?
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Dremanstration of Inloxication b

bladder over only a brief period. For this reason, one can generally
mike no statement about the aleohul concentration in the organism at
the moment of the test.

As the urine alcohol is a diffusion product, it is obvious that the
aleohol concentration of the wrine cannot be higher than the maximum =

:' :
Wi uE MEnod tor forensic purposes, though, has certain problems.
¥ From the theoretical viewpoint it must be emphasized thut from the
air analysis one can primarily calculate the alcohol content of the fus

capillaries. As long as ubsorption from the intestine continues, this can
be considerably higher than the alcohol content in the blood of the major
circulation and also in the blood flowing to the brain. As one does not

know, in the practical case, whether absorption from the intestine is
{ ended or not — it is very ofien a case of large amounts of aleohol,
| perhaps consumed during several hours of drinking —§ one is always
| faced with the possibility that air analysis will give eXCessively high
" values, giving a false picture of the degree of alcoholic influence and of
the amount consumed.

e HOR Wiks 001 (ke clermination cases where a differential diagnosis between micilhﬂndp:m:hﬂ.ﬁis
I the study of wrine from INtuicated it 5 . may be important. This method is also unusable in accidents that have
Ml canes, Tor obviows re; o 1415 alsa difficult in caused unconsciousness or death. It cannot be used jr © i
I AR, 0 ublain urine thay has collected in the sies. With respect o m:ltmduloiu' it must also be .
HF Lueang correctivg of this work, ihe exncellend acetonemia due to diabetes or inanition can cause substs
- : - monagraph by M, H. Retimy P . .
mﬂ'u;ﬁmuﬁ"ﬁﬁ:’Fm“‘ sl problems mp:.m’.',mh acridene s distribution coefficient between blood and air is about
avcident canes. The -wlLr's rr:::;twm ol Bluod skoahul determinations im suro than the corresponding coefficient for ethyl alcohol. Th
SOmplicly Ugres I8 principle with thin Eﬁ_""““mm shlyses, . of acetone in the blood causes a six-fold larger error for

for blood samples.




i::::;;:e?él,—' the following conciusions can be reached, Firsr
not all biood and breath aleohol curves Follosar the

Widmark parttern, nor is the elimination phase neccs-
sarily linear. Second,] alcohol abisarptian. is not alwawvs
coomnplocte within 60 o 999 min., as often claimerd,. [Thicck,
the peak alcahal conceniration cannot be wvalidly pre-
dicted or esitablished Iin an individual itnstance withowuar
freqguent and timely meazurement of alcohol concentra-
Licns. Fowurth. it is not possible to esrablish wheoether an
individual is in rthe absorprtion or cliiminartnion phase, or
1o cstablish rthe mean overall rare aof alcohol eliminarion
froem the blood or breath, from the resitlis of Ltwo

Cconsecitiive bhlaood or breath alcohol measurements, boow—
Flracriza—

cver trmed. [Fiftihi,| significantdly large short-tersan
Lions accur i some subjects and result in marked

Positive and negaiive depariures from the atlcohol con-
Lenration rrend fine. Sixih, short-term, marked oscil-
lation of the blood or breath alcohol concentration can
RO E art variouns EoOantes o § the CUTrve resuliing 1l
repeated excursions af the alcohol concentration above
and below a given concentration {suach as S0 or (OO
mesSdl)y within a foew minusies o for hours, Finaﬂy. o
forensically valid forvward or backward sxirapolation of
bilood or breath alcohol conceontrations is ardinarily
passible in A given subject and occasion salely on the

basis of time and individusal analysis resulrs.

. | i : —
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feasible at the time of firsz: contac:. Exitrapolarion of a
Iater alcohol]l rest resuit 1o the irme ofF the alleged

= AR - 2 arrairy wvalidity and therefore
forensically unacceptable. The laws of dJdifferent juris-

\i




ACs with presumed alcohol dosage, and speculative qf_i_l;a__mgh:lx__putialfs,"

cxcitement  Emotional instability: decreased
inhibitions
Loss of critical judgment
Impairment of memory and
comprehension
iy Decreased iensitory response:
increased reaction time

Some muscular incoordination

0.18-0.30 Confusion Disorientation, mental confusion:
dizziness
Exaggerated emotional states (fear,
anger, gnef, erc.}
Disturbance of sensation (diplopia,
erc.) and of perception of color,
form, motion, dimensions

- - [ Decreased pain sence
Table 4 correlates BACs with alcoholic mfluence

A aahr ey |

FINTSILTY

i

¢s and the corresponding clinical signs and symp- retrograde extrapolation of an ' v--deter-
s, Great should be exercised in correlating ) time should be avoided be;gu_.se

J W

ey,
=™

Ty
¥ L s LBt - | " [ §] &
¥ enp inability to stand or walk
S% \::‘ Vomiting; incontinence of urine and
mitris feces ]
methy Impaired consciousness: sleep or
Sepag
' withi stupor
Foin the .
sl 35=0.30 Coma Complete unconsciousness: COMma;
somp anesthesia
| Depressed or abolished reflaxes
i the Subnormal temperature
:;"'\: Incontinence of urine and feces
dimin Embarrassment of circulation and
anl & - respiration
e Possible death
(< < . !
s A5+ Death Death from respiratory paralysis
By




ETHANCL AND DRIVING PERFORMAMNCE

The relationship betaesn alcchol and driving has been
Etu:ied Emd analyzed for decades. From both
studies (surveys of accident data) and
controlled studies of alechol and drving skills, it has
been clearly shown that ethyl alcohel impairs a

perscn’s driving performance.

THE CENTRAL HERVOUS SYSTEM

The central nervous system (CHS) is the site where alcohol exerts
its effects. The CMNS is composed of the brain and the spinal cord
and is responsible for transmitting nerve impulses to the various
muscles and crgans of the body. Ethancl acts as a depreszant on
the CME, not as a stimulant.

It is not the alcohel in the peripheral areas of the body which impairs
a persun's mﬁnanun but the alc:uhul nm::enh'a‘hm m the E-hIS

.Judclment] The first effect of alcohol is the impairment of judgment. Since the site of

action for ethanol is the brain it follows that mental faculties are affected before physical
faculties. Judgment is a general name given to various decision-making aspects of human
behavior.

Alcohol affects the brain in reverse order of how the brain develops. So the higher levels
for brain function swch as judgment, logic, and reason are affected first, and the lower
involuntany functions, such as respiration and digestion, are affected last.

Alcohol depresses leamed social and cultural inhibitions. Comsumption of alcohol also
results im an impairmment of self-evaluation. Self-evaluation is the ability of an individual to
judge his own behavior or performance. Alcohol has the ability o create a fesling of
euphana or a sense of well being. Because of this artificial sense of well being, combinad
with an increase in the pain threshold, an intoxicated individual may ignore minor or even
sefious injuries.  Amother aspect of judgment affected by aloohol is risk asses=ment
Intoxicated individuals will take greater risks than when sober.




e

WAS MR. SMITH

™~

INTOXICATED AT THE

TIME OF DRIVING?

‘| DON'T KNOW" -Aubel

T | < % ?
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FACTS

15t DRINK

ATE

LAST DRINK

STOP TIME

BLOOD DRAW

RETROGRADE EXTRAPOLATION

STATE SAYS 1 STEPHEN SAYS |
5pm /0.000 / Beer 5pm /0.000 / Beer
8pm  Chicken 8pm Chicken

= 18+ Beers
12am / /6th Beer 12am/ 6" Beer = 0-.02

230am /0.227
F237heels in system 230am / 0.000

at time of draw

230am // @UB7 430am / 0.187




WHAT DOES HE LOOK LIKE ON
THE VIDEO??

DOES HE LOOK LIKE A 0.227 OR
A 0.00077?
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8. DISCONNECT DEFENSE

High Blood Test (0.15 and higher)
_I_

Good Video Performance

Indisputable Conflict
Alleged blood alcohol science

Common sense theme of believing what you see.

e.g a DISCONNECT




DISCONNECT In A Nutshell

Systematically weaved reasonable doubt through every aspect of
Intoxication

Indisputable Conflict = Reasonable Doubt
Innocent Man, Insufficient Evidence, Indisputable Conflict
Use Demonstrations
Green, Green, Red
Hypothetical Machine
Pictures with ridiculous stats
DISCONNECT: good video, no loss of mental or physical

faculties, never urinated, all about the ridiculously high number,
either the machine defies science or there is a problem

Constitutional Duty to Find Defendant NOT GUILTY




9. PICTURES OF DEATH

Who would be bothered by seeing pictures of

serious bodily injury?
STIPULATE TO SERIOUS BODILY INJURY

Now, what is the purpose of the pictures of

injuries?




10. MIRANDA

“They never read me my Miranda rights. L

And then you Mirandized my client?

Closing: They EVER even Mirandized him!




11. (PUNISHMENT)

1. Not Intent/ No Malice/ Not a Bad Guy
2. Live in a Glass House
3. We Go Home — He is 100% Going to Jail

4. Prison/ Cage/ Animals - Rehab

“Prison is for people you are SCARED of;
Probation is for people you are ANGRY with.”

5. Worst Nightmare




GGet knocked down. Get back up.
Always be a fighter. Don't be afraid of

the punch. Don't be afraid of getting
back up. be afraid of giving up.

Maria Kanellis




BE A FIGHTER!

You can beat
me down a
thousand
times, but | will

always get back
up, and don't

you forget that.




