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 SIMULATOR SOLUTION TEMPERATURE

› 34˚Celsius  ± .2

 15 MINUTE WAITING PERIOD

› Texas Administrative Code Title 37; Rule 19.3



 I accidentally combined Fahrenheit and milliliters

 FmL

 My son asked me if I enjoyed reading Fahrenheit 

451…

 I said, “It’s pretty lit.”





 SIMULATOR SOLUTION TEMPERATURE

› 34˚Celsius  ± .2

 15 MINUTE WAITING PERIOD

› Texas Administrative Code Title 37; Rule 19.3



(a) All breath alcohol testing techniques and methods shall 

meet, but not be limited to, the requirements as detailed in 

this subsection:

› (1) a period during which an operator is required to 

remain in the presence of the subject.  An operator shall 

remain in the continuous presence of the subject at 

least 15 minutes immediately before the test and 

should exercise reasonable care to ensure that the subject 

does not place any substances in the mouth. Direct 

observation is not necessary to ensure the accuracy of 

the test result;





























 20 minute v. 15 minute Observation Period

› “An Operator shall remain in the continuous 

presence of the subject at least 15 minutes 

immediately before the test and should exercise 

reasonable care to ensure that the subject does not 

place any substances in the mouth.”    See An Overview of 

the Training and Implementation of the Intoxilyzer 9000, pg. 3 and 6; 

emailed from Larry Smith, Regional Manager North Texas BAL to Kristina 

Aguirre on July 14, 2014.

› “clearly the ‘best practice’ is for the Waiting Period to 

be conducted entirely at the testing site.”



 From the START of the Test

› NOT Operational System Check

› NOT the 1st Blank

› NOT the 1st Breath Test

 Must be in View/ Hearing Range

 TXDPS 21 Minute Video



 SCENARIO 1:  Waiting Period in Car

 2: Leaving the Presence of the Subject (to go get a mouth 

piece)

 3:  2 Operator and 2 Subjects (A) 1 leaves and comes back

 4:  2 Operator and 2 Subjects (A)  1 leaves and asks other 

to take the test and says watched 15 min already

 5:  Drink of Water

 6:  Coughing, Sneezing, Hiccups

 7:  Repeated Belching

 8:  Asthma Inhaler







 Designed: 10-300 MHz (Police radios 1980s)

 Modern Police Radios:  400MHz - 3GHz

 Cell Phones:  800MHz – 1.9 GHz

 Bluetooth:  2.4GHz



















 An RFI had to be within 2” of antenna to be 

detected

 Readings have been affected

› Both false-negative (0) and false-positive (.026) 

 RFI is intermittent

 9000 does not adequately detect the presence of 

RFI

 RFI may adversely affect the reported BrAC

results



 Expert: Jan Semenoff (306) 716-2128
› jan@counterpoint-journal.com

› www.counterpoint-journal.com

 Expert: Amanda Culbertson
› previoushpdts@gmail.com

 Expert: Matthew Malhiot (678) 880-3171
› www.forensicconsulting.com

 https://www.dps.texas.gov/CrimeLaboratory/documents/
BATOperatorManualRvsd.pdf

mailto:jan@counterpoint-journal.com
https://www.dps.texas.gov/CrimeLaboratory/documents/BATOperatorManualRvsd.pdf


 Erdman v. State, 861 S.W.2d 890 (Tex.Crim.App. 
1993)

 Fienen v State, 390 S.W.3d 328 (Tex.Crim.App. 
2012)

 Gette, 209 S.W.3d 139 / Sandoval, 17 S.W.3d 792

 State must prove consent voluntary by C&C 
evidence

 NOW: Defense burden to show it was coerced 
and causal connection between warning and 
decision to submit.





 RETAINERS / INVISILIGN

 PIERCINGS

 GUM  / DIP

 ALBUTEROL INHALER

 HYPO-VENTILATION

 KETO DIET

 CHEMICALS THEY WORK WITH







 PROBLEM: other organic molecules, which can 

potentially contaminate breath samples, also 

absorb IR radiation at 9 microns.  

› Other alcohol, esters, and ethers that contain both 

the methyl group and carbon-oxygen bonds in their 

molecular structures.  

See Labianca, Dominick; Breath-alcohol analysis: a commentary on ethanol 

specificity in the 3 micron and 9 micron regions of the IR spectrum; Journal of 

Forensic Toxicology v. 24, pg. 92 (2006).



 Dimethyl sulfoxide (DMSO) exhibits IR 

absorption in both the 3.4 and 9.4 micron 

regions.  

 DMSO is a common solvent for organic 

compounds and is also used in the treatment of 

interstitial cystitis (aka painful bladder syndrome) 

and scleroderma, with rapid absorption 

occurring through the skin and mucous 

membranes.  Id.







 Diethyl Ether, has been found to produce false 

ethanol readings at 3.4 and 9.5 microns, the 

latter overlapping absorption at 9.4 microns. 

 Widely used as a solvent for waxes, fats, oils, 

perfumes, alkaloids, and gums.  Id.

 Exposure to ether vapor is highly problematic 

because of its high tissue solubility and its low 

partition ratio in humans.







 Ethyl Formate, 

 Methyl Butanoate, 

 Propyl Acetate, and 

 Pentyl Acetate are noteworthy because they are 

synthetic flavoring agents that allow many 

products, including ice cream, soft drinks, candy 

and other foods, to taste natural in flavor.



 On the breath of individuals in a state of ketosis 
from untreated diabetes, prolonged fast, or a low-
carb diet.  

 Acetone impairment may resemble alcohol 
intoxication.  

 The Intoxilyzer 9000 does not subtract the effect of 
acetone from the results.  Texas recognizes the need 
to evaluate whether acetone testing will need to be 
a necessary part of official inspection in the future. 
The Effect of Acetone on the Intoxilyzer 9000, PowerPoint presentation by 
Janeen Kubilus, Forensic Scientist, Breath Alcohol Laboratory, Law 
Enforcement Support-Crime Laboratory Service (432)386-0353, slide 6. 



 GBI cited problems with the lack of sensitivity to
compounds other than alcohol when evaluating
the 9000.

GBI Evaluation of Breath Alcohol Testing Instruments to Replace the Intoxilyzer 5000, pg. 65 
(September 2012). Compounds that were analyzed by the 9000 for specificity included: acetone, 
acetaldehyde, methanol, 2-propanol, toluene, ethyl acetate, 2-butanone, 2-butanol, 1-propanol, 
acetonitrile, methylene chloride, and 2-methyl propanol.  Id. at 93.  

 9000 actually scored the lowest of any 
competitor on the GBI survey to a list supplied 
by CMI to rate the specificity/selectivity for 
ethanol. 

GBI Evaluation of Breath Alcohol Testing Instruments to Replace the Intoxilyzer 5000, pg. 64 
(September 2012).



Breath-alcohol analysis via IR at 3.4 and 9.4

microns is not entirely ethanol specific and any

subject’s employment, medical or eating history

can and should be ascertained through

appropriate evaluation of the subjects and the

compounds.
See Labianca, Dominick; Breath-alcohol analysis: a commentary on ethanol 

specificity in the 3 micron and 9 micron regions of the IR spectrum; Journal 

of Forensic Toxicology v. 24, pg. 94 (2006).







 Adkins v. State, 418 S.W.3d 856 (Tex.App. 2013)

› Thiessen

› Judge Bill Harmon

› Ofc. David Ciers

› Appellate Counsel:Thiessen

› (INSERT 2013 MRT PIC)



 We conclude that the blood draw was performed in
a reasonable manner.

› The person who drew appellant's blood was qualified.
The blood was drawn by a registered nurse, one of the
persons authorized by the warrant to draw the blood.

› The blood was drawn in a reasonable manner.

› The nurse cleaned appellant's arm with Betadine before
drawing the blood.

› The procedure was captured on video, and nothing on the
video indicated that appellant suffered any pain as a
result of the procedure.



 “Appellant argues that the nurse was not qualified,

but appellant did not object when Ciers testified that

she was a registered nurse. Additionally, appellant

repeatedly referred to the person drawing the blood

as “nurse” during witness examinations.”



 “The blood was drawn in a reasonable

environment. Ciers, who was present at the time of

the blood draw, testified that the room was

sanitary. Appellant presented evidence at trial that

the cotton ball used to clean the injection area was

placed on a table before it was used. This alone,

however, is not enough evidence to prove that the

environment or the procedure presented an

unjustified risk of infection or pain.”



 SANITARY PLACE

› Would you eat a sandwich off the desk?

› Clean the toilet bowl, drink out of it?

 PROPER PROCEDURE

› Gauge Needle

› Butterfly/Port

› Clean Area

 QUALIFICATIONS

› Really??



 BLOOD DRAW

 INVERSIONS

 HAND SANITIZERS

 PACKAGING

 RIDE BACK

 TIME FROM DRAW TO LAB



 BLOOD DRAW

 INVERSIONS







 BLOOD DRAW

 INVERSIONS

 HAND SANITIZERS



 BLOOD DRAW

 INVERSIONS

 HAND SANITIZERS

 PACKAGING



 BLOOD DRAW

 INVERSIONS

 HAND SANITIZERS

 PACKAGING

 RIDE BACK

 TIME FROM DRAW TO LAB







 PASTEURIZATION

 HOMOGENIZED

 ORGANIC

 CHEMICALS?

 CARTONS v PLASTIC CONTAINERS

 ONLY SAFE IF……

 LASTS SO LONG!!!





 KNOW THE LITERATURE

 HIRE AMANDA

 EMPTY or MISSING SOME or ONE

› Emails/ Press Releases = Both

› SECRET

› DAs want: Missed ALL Product

 Easier to Detect / Lie About

› NEW JERSEY BD/ Wade Smith/ Thiessen



 BOTH ROADS LEAD TO NG….

SHHHHHHHHH!!!!
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